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July  9-  1834. 


OPINION  of  LORD  MONCREIFF 


In  causa 


The  UNIVERSITY  of  GLASGOW,  &c. 


AGAINST 


The  FACULTY  of  PHYSICIANS  and 
SURGEONS  OF  GLASGOW. 


W.  A.  G.  & R.  Ellis,  W.  S.  Agents  for  the  University,  &c. 
Hopkirk  & Imlach,  W.  S.  Agents  for  the  Faculty. 


Mr  Ferguson,  Clerk. 


Opiliioifi  of  Lord  Moncreifi” 


The  FACULTY  of  PHYSICIANS  and  SURGEONS  or 

GLASGOW. 


I AM  inclined  to  think  that  the  University  of  Glasgow  are  en- 
titled to  obtain  decree  of  declarator,  in  the  terms,  or  according 
to  the  substance,  of  the  conclusions  of  their  action. 

I entertain  no  doubt  that  the  defenders  are  a corporation,  entitled 
to  exercise  exclusive  privileges,  according  to  the  terms  and  true 
meaning  of  the  origin^  charter  in  their  favour  in  1599.  But  I am 
of  opinion  that,  except  in  so  far  as  they  acquired  such  rights  by  that 
charter,  and  by  the  subsequent  ratification  of  it  in  Parliament,  they 
cannot  maintain  any  prescriptive  title  in  the  particular  matter  in 
question,  to  the  prej\idice  of  whatever  rights  and  privileges  may  be 
vested  in  the  University  of  Glasgow. 

I can  entertain  no  doubt,  that  the  pursuers  constitute  an  Univer- 
sity in  the  amplest  sense  of  that  term  ; with  the  fullest  powers  of 
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conferring  degrees,  in  all  the  departments  of  art  and  science  in 
which  it  is  competent  for  any  other  University  to  grant  degrees. 

Considering  this  to  be  clear,  I am  farther  of  opinion,  that  the  Uni- 
versity of  Glasgow  have  power  to  grant  Degrees  in  every  depart- 
ment of  the  science  of  Medicine ; and  that  the  degrees  which  they 
have  power  to  grant,  do,  according  to  the  law  of  Scotland,  consti- 
tute a valid  licence  generally  to  practise  the  art,  according  to  the 
terms  of  the  diploma  granted.  I do  not  doubt,  that  there  may  be 
special  exclusive  privileges  constituted  in  favour  of  other  bodies, 
which  will  be  sufficient  to  prevent  the  exercise  of  such  rights  in 
particular  places  or  circumstances  : I speak  at  present  of  the  effect 
of  the  degrees  generally. 

It  farther  appears  to  me  to  admit  of  no  reasonable  question,  that 
the  art  of  Surgery  is  a branch  of  the  general  scienee  of  Medicine, 
which  it  is  perfectly  competent  for  any  Royal  University  to  teach, 
and  in  which,  upon  due  examination,  they  may  grant  degrees, 
which  will  be  equally  effectual  as  licences  for  praetice  generally,  as 
any  other  medical  degree  which  it  is  in  their  power  to  grant.  Nor 
do  I think  that  it  at  all  militates  against  either  the  competency  or 
the  effect  of  such  Degrees  in  Surgery,  that,  until  lately,  and  since 
the  establishment  of  a regular  teacher  of  that  art  within  ihe  Uni- 
versity of  Glasgow,  they  had  not  been  in  the  use  of  granting  simi- 
lar degrees ; seeing  that  the  power  appears  to  me  to  be  inherent  in 
their  general  character  as  an  University,  and  such  as  could  not  be 
lost  by  the  lapse  of  any  length  of  time  during  which  it  might  not  be 
exercised. 

Having  this  opinion  on  the  general  points  agitated  in  these  pa- 
pers, I think,  that  the  question  between  the  parties  depends  on 
the  construction  of  the  cliarter  1599,  on  which  the  title  of  the  de- 
fenders rests.  If  that  had  been  a simple  and  absolute  grant  of  ex- 
clusive privileges,  in  a branch  of  science  not  then  regularly  taught 
in  the  University,  it  must  have  been  effectual,  at  least  when  rati- 
fied in  Parliament,  to  subject  all  persons  whatever  to  the  force  of 
its  provisions.  But  it  is  qualified,  and  in  all  its  structure  extreme- 
ly peculiar.  Although,  therefore,  I feel  the  force  of  the  arguments 
employed  by  the  defenders,  and  the  weight  of  the  views  entertained 
by  other  Judges,  I still  have  considerable  doubt,  whether  it  ought  to 
be  so  construed,  as  either  in  intention  or  in  effect  to  operate  to  the 
prejudice  of  the  University. 

It  has  already  been  determined  in  the  case  of  Steele,  in  1819, 
l5^.  That  the  privileges  of  the  defenders  as  a Faculty  or  Corpora- 
tion do  not  affect  the  holders  of  Degrees  of  Medicince  Doctor es,  in 
the  practice  of  medicine  or  physic,  in  the  limited  sense  of  the  term 
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as  ordinarily  understood  ; and,  2d,  That  the  holders  of  sz^c/i  degrees 
are  not,  by  virtue  thereof,  entitled  to  practise  Surgery  within  the 
bounds  of  the  charter,  without  submitting  to  examination  by  the 
defenders.  The  question  which  remains  is.  Whether,  on  a sound 
construction  of  the  charter,  when  the  University  of  Glasgow,  ha- 
ving a regular  school  of  Surgery  established,  do  grant  Degrees  in 
that  special  branch  of  the  healing  art,  the  persons  holding  them 
must  still  be  subject  to  examination  by  the  defenders  before  they 
can  practise  within  the  limited  bounds. 

The  Commission  constituted  by  the  charter  consisted  of  the 
King’s  surgeon  and  Mr  Robert  Hamilton,  Professor  of  Medicme, 
and  their  successors.  And  it  does  appear  a little  singular,  that,  if 
Surgery  was  regarded  as  so  perfectly  distinct  from  Medicme,  as  not 
to  be  comprehended  within  the  latter  term  in  any  sense,  a Profes- 
sor of  Medicine  should  be  one  of  the  two  commissioners  apj)ointed 
to  examine  persons  in  their  knowledge  of  the  art  of  Surgery,  and 
grant  licences  to  practise  it.  He  at  least  must  have  been  held  com- 
petent to  the  examination,  and  by  implication  himself  competent 
to  the  practice  of  the  art.  The  object  of  the  charter  w as  to  prevent 
‘ unskilled  and  unlearned  persons,  who,  ‘ under  the  colour  of  chirur- 
‘ geons,  abuses  the  people,’  &c.  &c.  from  carrying  on  their  prac- 
tices. To  attain  this  object,  ample  power  is  given  to  call  before 
the  Commissioners  ^ all  persons  professing  or  using  the  said  art  of 
‘ chirurgeon,’  to  examine  them  on  their  knowledge,  &c.,  to  grant 
licences  according  to  their  fitness,  and,  in  case  of  contumacy,  to  im- 
pose fines.  There  seems  to  be  no  doubt  that,  in  this  part  of  the 
charter,  it  relates  specially  to  Surgery,  as  contradistinguished  from 
the  other  branches  of  the  science  of  medicine.  But  I am  not  satis- 
fied that  this  afibrds  a complete  solution  of  the  question. 

The  fourth  article  of  the  charter  prohibits  all  persons  within  the 
bounds  ‘ to  exercise  medicine,  without  ane  testimonial  of  ane  famous 
‘ University  where  medicine  is  taught,  or  at  the  leave  of  our  and  our 
‘ dearest  spouse  chief  medieinaris ;’  and  authorises  the  Commis- 
sioners to  challenge,  pursue,  and  inhibit,  such  persons  from  the 
practice  of  medicine,  under  the  pain  of  L.  40,  &c.  It  is  clear  enough, 
that  here  no  power  is  given  to  the  visitors  to  examine  persons  in 
medicine  as  different  from  surgery,  the  right  of  practising  it  being 
made  to  depend  solely  on  a testimonial  by  a famous  University,  or 
the  leave  of  the  King’s  physicians.  And  so  far  there  is  a marked 
distinction  between  that  case,  and  the  case  of  the  practice  of  sur- 
gery. But  still  this  express  acknowledgment  in  the  body  of  the 
charter,  of  the  rights  and  privileges  of  the  Universities,  appears  to 
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me  to  be  of  very  great  importance  in  the  question,  Whether  it  was 
intended  in  this  charter,  to  create  an^  collision  between  the  rights 
and  powers  conferred  on  the  Commissioners,  either  in  regard  to 
surgery  or  in  regard  to  medicine,  and  the  vested  rights  and  privi- 
leges of  the  Royal  Universities? 

It  is  clear  that  the  rights  and  privileges  of  the  Universities  were 
not  overlooked.  And  if  it  be  granted,  as  I think  it  must  be,  that, 
if  at  that  time  surgery  had  been  specially  taugbt  in  the  University, 
the  University  might  then  have  granted  Degrees  in  Surgery,  the 
question  appears  to  me  to  be,  whether  the  right  to  grant  such  De- 
grees, with  their  ordinary  legal  effects,  shall  be  held  to  have  been 
taken  away,  or  in  this  case  excluded  by  implication  ; or,  in  other 
words,  whether  it  required  an  express  clause  reserving  them  to  save 
them  from  the  operation  of  the  first  article  of  the  charter. 

The  view  of  the  general  scope  of  the  charter  which  I should  be 
inclined  to  take  is  this  ; That  the  art  of  surgery,  though  of  great 
importance  to  the  public,  was  considered  as  an  inferior  branch  of 
the  science  of  medicine ; that  to  prevent  the  abuses  referred  to  in 
regard  to  surgery,  and  also  to  prevent  unauthorised  persons  from 
practising  medicine  generally,  it  was  expedient  to  institute  the 
Commission  ; with  this  effect,  that  no  one  could  practise  medicine 
generally  without  a testimonial  from  a University  where  medicine 
was  taught,  or  the  leave  of  the  King’s  physician  ; and  no  one  could 
practise  the  inferior  art  of  surgery  without  a licence  from  these 
Commissioners,  as  things  then  stood  : But  that,  as  the  superior 
powers  of  the  Universities  were  here  expressly  recognised  in  regard 
to  medicine,  it  was  implied  that,  as  soon  as  they  chose  to  exercise 
their  privileges,  by  teaching,  examining,  and  granting  Degrees  in 
Surgery,  such  degrees  would  form  a title  to  practise  at  least  co- 
ordinate with  the  licence  of  the  Commissioners,  if  not  essentially 
superior  to  it. 

The  difficulty,  therefore,  which  I have,  is  to  see,  how,  while  the 
privileges  of  the  University  generally  with  regard  to  medicine  as 
then  taught  are  expressly  recognised  in  the  charter,  and  their  power 
to  grant  Degrees  in  Surgery  cannot  in  my  opinion  be  doubted,  it 
can  be  held,  on  a sound  construction  of  this  charter,  that  it  was  in- 
tended to  have  the  effect,  or  can  legally  produce  such  effect,  of  ex- 
cluding or  impairing  the  efficacy  of  such  Degrees  in  Surgery,  when 
legally  granted. 

I must,  however,  distrust  my  own  judgment,  seeing  that  the 
same  difficulties  have  not  been  felt  by  the  other  consulted  Judges. 


JAMES  W.  MONCRETFF. 


